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The  subject  for  discussioti  at  this  evening's  meeting  is  ''the 
agent — powers  of  agent  and  officers  of  the  company/' 

You  will  have  noticed  in  your  experience  with  fire  insur- 
ance problems  that  questions  of  agency  pervade  nearly  every 
difficulty  tiiat  conies  up.  I  will  venture  to  say  that  there  has 
hardly  been  a  single  address  before  you  at  these  meetings  that 
has  not  touched  upon  agency  in  one  way  or  another.  The  reason 
for  this  is  the  obvious  one  that  practically  all  insurance  through- 
out the  world  is  dme  solely  by  and  through  agents. 

We  are  not  permitted  to-night  to  range  freely  and  at  will 
over  the  whole  subject  of  agency, — if  we  wished  to  cover  the 
whole  subject,  a  year's  course  of  addresses  would  hardly  be 
sufficient.  We  could  spend  some  time  on  the  interesting  questims 
tiiat  arise  where  a  man  acts  as  agent  for  both  the  company  and 
the  assured,  as  in  the  case  of  the  ordinary  broker.  We  could 
discuss  the  statutory  provisions  relating  to  registration  and  taxa- 
tkm  of  agents,  and  so  we  could  continue  almost  without  limit 
But  your  conservative  and  wise  ccmmittec  has  limited  me  to 
that  part  of  the  subject  which  is  suggested  by  two  clauses  in  the 
New  York  Standard  Form  Fire  Insurance  Policy. 

The  first  of  those  clauses  (lines  47-48)  provides  that: 

''In  any  matter  relating  to  this  insurance  no  person, 
unless  duly  authorized  in  writing,  shall  be  deemed  the  agent 
of  this  company."  W 

The  second  of  those  provisions  (lines  113-116)  says  that: 

"This  policy  is  made  and  accepted  subject  to  the  fore- 
going stipulations  and  conditions,  together  with  such  other 
provisions,  agreements,  or  conditions  as  may  be  indorsed 
hereon  or  added  hereto,  and  no  officer,  agent,  or  other 
representative  of  this  company  shall  have  power  to  waive 
any  provision  or  condition  of  this  policy  except  such  as  by 
the  terms  of  this  policy  may  be  the  subject  of  agreement 
indorsed  hereon  and  added  hereto^  and  as  to  such  provisions 
and  conditions  no  officer,  agent,  or  representative  shall  have 
such  power  or  be  deemed  or  held  to  have  waived  such  pro- 
visions or  conditions  unless  such  waiver,  if  any  shall  be 
written  upon  or  attached  hereto,  nor  shall  any  privilege  or 
permissimi  affectitig  the  insurance  under  this  policy  exist  or 
be  claimed  by  the  insured  unless  so  written  or  attached/'  ^ 

(I)  Elliott  on  Insurance  says  in  a  Note  at  page  199:  "This  provision  is  found  in  the 
Standard  policies  of  N.  Y.,  N.  J.,  Conn.,  R.  I.,  La..  Iowa,  N.  D.,  S.  D.,  and  N.  C 
The  provision  is  not  found  in  the  Standard  pohcies  of  Maine,  N.  H.,  Wise, 
Mass.,  and  Minn.  The  Mich,  policy  provides  that:  *In  any  matter  relating  to 
the  procuring  of  this  insurance,  no  person,  unless  duly  authorized  in  writing, 
shall  be  deemed  the  agent  of  diis  compaitjr/  ** 

fl)  Richards  on  Insurance  (^?rd  Ed.)  in  a  Note  on  page  206  says  that  this  clause  is 
found  in  nearly  all  of  the  Standard  Form  policies  at  the  date  of  this  writing 
OSffl)  except  Maine,  New  Hampshire,  MassachusettSt  Iowa  sad  South  Dakota. 


A  careful  reading  of  the  policy  wiU  show  that  these  two 
sections  are  the  only  ones  which  touch  directly  and  specificaUy 
Upon  agency.  And  while  they  seem  fairly  simple  and  at  first 
sight  unobjectionable,  they  raise  fundamental  questions  that  have 
come  before  the  courts  frequently  and  which  have  resulted,  of 
necessity,  in  the  court's  practically  wiping  out  those  clauses  from 
the  poUcy.  I  do  not  know  upon  what  authority  or  what  advice 
of  eminent  counsel  these  clauses  were  inserted  in  the  policy,  but 
I  have  no  hesitancy  in  saying  that  it  was  inevitable  from  the 
outset  that  they  must  fail  to  stand  the  test  when  brought  before 
the  courts. 

But  before  phm&ag  into  the  midst  of  our  subject  or  jump- 
ing to  our  conclusions,  let  us  look  at  one  or  two  prdiminary 

points  that  are  most  important.  First  of  all  what  is  an  agent? 
You  can  find  the  word  agent  defined  in  any  dictionary,  <3)  and  in 
any  law  encydopaedia,  <<>  and  then  you  can  read  tiiousands 
of  legal  decisions,  ead»  of  which  will  give  txp  pag^  on  pages 
determining  whether  one  particular  person  is  or  is  not  an  agent. 
Without  going  through  those  decisions  or  definitions  or  any  of 
fhem,  we  most  of  us  will  have  a  definite  idea  of  who  is  an  agent 
in  the  insurance  business.  We  wiU  usuaUy  picture  him  to  our- 
selves as  a  local  agent  who  solicits  and  accepts  business,  and 
who  is  entrusted  with  policy  forms  which  he  fills  in,  counter- 
signs and  issues  to  the  i^plicants  for  insurance ;  or  perhaps  the 
word  agent  caUs  up  to  our  mind  the  Special  Agent,  whom  the 
company  sends  out  with  greater  or  less  authority  to  appoint  and 
supervise  the  local  agents  and  their  acceptance  of  risks ;  or  again 
perhaps  the  word  agent  will  suggest  the  adjuster  whose  most 
thoughtful  action  or  most  careful  inaction  is  so  often  urged  as  a 
waiver  or  an  estoppel. 

In  a  legal  or  dictionary  sense,  however,  the  term  is  much 
broader.  If  we  were  to  try  tp  define  the  word  agent,  we  would 
probably  say  that  an  agent  is  any  person  who  acts  under  proper 
authority  for  another  person.  Such  a  definition  is  not  complete  n<Mr 
quite  accurate,  but  for  our  purposes  it  is  probably  sufficient  to  say 
^t  in  the  insurance  sense  an  agent  is  any  person  who  represents 
an  insurance  company  with  the  tetter's  authority.  It  makes  no 
difference  what  name  or  title  such  agent  assumes  or  is  given  by 
the  company,  it  makes  no  difference  whether  he  be  called  local 

<0  Century  Dictionary  "Agent-a~rson  acting  o^^half  of  another,  called  his 
principal;  a  representative;  a  deputy,  factor,  rabatitate,  or  anoniey.      _  _  _ 

at  n  Cje.  M»  "Aaeney  to  it*  broadest  sense  includes  every  fd««o«  in  wWc*  W 
pcnna  acta  ior  or  npfcwote  aaoliicr  by  bis  antbon^. 
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agent.  United  Sutes  Manager,  President,  SecreUry,  adjuster, 
or  even  broker— if  he  represents  the  conqnny  and  is  authorized 
to  do  so  he  is  the  agent  of  the  company,  and  the  company  is 
bound  by  his  acts  done  within  his  authority.  Thus  we  come 
bock  to  one  of  our  first  propositions,  namely,  that  agency  per- 
vades the  whde  insurance  buuness  from  beginning  to  end. 
Practically  all  insurance  business  is  done  by  corporations  or 
associations  and  it  is  fundamental  that  they  can  act  only  through 
human  agencies.  t*>  A  corporation  is  an  artificial  entity  created 
by  law,  and  it  can  act  only  through  human  hands.  Thus  every 
act  of  an  insurance  cwnpany  must  be  d<mc  through  an  agent  of 
higher  or  lower  degree — in  many  instances  the  agent  is  the 
President  or  other  high  ofl&cial  of  the  company,  while  in  other 
instances  the  agent  may  be  the  less  exalted  but  also  neoessaiy 
counter  man  or  even  the  re-insurance  placer.  One  is  an  agent 
as  much  as  another  and  each  will  bind  his  company  by  all  that 
he  does  within  the  real  or  apparent  scope  of  his  employment. 

The  ordinary  way  of  making  a  man  an  agent  is  by  agree- 
ment between  him  and  Ac  ctmipany,  whereby  lie  is  appcMnted  to 
represent  the  company.  Such  an  agency  contract,  like  any  otfier 
agreement,  may  be  in  writing  or  oral  and  may  take  any  form 
that  suits  the  parties.  It  will  sometimes  be  a  formal  contraa 
drawn  by  a  lawyer,  but  more  often  it  will  be  a  mere  exchange 
of  letters  or  a  mere  understanding  reached  in  the  course  of  a 
conversation.  There  is  no  provision  of  law  in  any  jurisdiction 
SO  far  as  I  Imow  whidi  would  require  a  contract  of  agenqr  to 
be  in  writing.  It  has  never  been  placed  in  the  category  of  con- 
tracts for  the  sale  of  real  estate,  or  contracts  for  the  sale  of 
merchandise  worth  more  than  $50,  and  certain  other  contracts 
all  of  vAudi  are  unmfordbie  unless  evidoiced  by  some  written 
monorandum  signed  by  the  parties.  In  the  case  of  the  local 
insurance  agent,  the  company  usually  but  not  always  issues  a 
written  certificate  of  authority  whioh  the  agent  has  framed  and 
Ining  in  his  office.  Tliat  co-tificate  contains  no  lengthy  state- 
ment of  powers,  nor  does  it  contain  any  &at  i»int  oMiditions 


(5)  See  ADAMSON  r.  SCH&EINEB.  N.  Y.  Law  Journal  for  December  9.  lUS. 
page  914. 

CO  Richards  on  Insurance.  3rd  Ed.,  page  189;  Morowetx  on  Corporadons,  2nd  Ed., 
Section  575,  says:  "Corporations  almost  invariably  act  through  agente.  Thm 
are  few  acts  which  a  corporation  aggregate  can  possibly  perform  wiUuMtt  tbe 
intervention  of  an  agency  of  some  kind.  It  becomes  necessary,  therefore,  tn 
almost  every  instance  in  which  tbe  teyl  effect  of  a  coroorate  act^is  in  question,  to 
consider  the  application  of  the  doctnne  of  the  law  cn  agency. 

(7)  For  instance,  in  a  New  Jersev  case  the  relation  of  acerar  was  .bdd  to  be 
wuer^  by  *  nod  ol  Ibc  hoad.  THOMAS  ▼.  SPnN€«C  <jam  «  Atf.  X 


limiting  the  authority.   It  simply  says  that  John  Smith  of  thb 

or  that  town  is  duly  authorized  to  represent  the  company  and 
write  and  issue  its  policies  of  insurance.  There  may  be  some 
understanding  through  q>ecial  in5tru£ti<His  or  correspondence 
that  the  company  has  a  prohibited  list,  or  ^t  it  will  limit  its 
lines  very  strictly  on  certain  named  hazards.  Such  special  in- 
structions and  understandings  will  be  absolutely  binding  be- 
tween the  company  and  the  agent,  and  any  violati(m  of  the 
limitations  of  his  authority  will  render  the  absolutely 
liable  to  the  company  for  any  resulting  damages.  ®  But  these 
special  limitations  cannot  be  held  effective  as  against  third  parties 
who  never  heard  of  them.  An  easy  example  of  this  pr<q>osi«- 
taon  is  readily  found  in  aut<miobile  insurance.  The  ccMnpanies 
usually  refuse  to  insure  automobiles  after  they  have  arrived  at 
a  fixed  and  certain  degree  of  antiquity.  Antiques  of  all  sorts 
are  very  difficult  of  valuation,  and  aged  automobiles  moreover 
might  well  be  classed  as  extra  hazardou»--they  seem  peculiar^ 
susceptible  to  fire  on  lonely  roads  where  there  are  no  unneces- 
sary witnesses.  But  suppose  an  agent  who  has  the  strictest 
instructions  on  this  point,  violates  the  instructions,  and  insures 
a  1905  Atlas  that  is  seriou^y  affe<^ed  in  both  lungs,  and  has  a 
complication  of  internal  troubles.  The  company  may  have  a 
right  of  action  against  the  agent  for  violating  his  instructions, 
but  the  policy  will  be  absolutely  binding  upon  the  company  unless 
it  could  be  shown  that  the  assured  knew  that  the  agent  had  no 
right  to  issue  the  policy  on  a  car  of  that  age.  Proof  of  such 
knowledge  on  the  part  of  the  assured  would  generally  be  im- 
possible. The  point  which  I  wish  to  make,  is  that  the  agent 
under  such  general  authority  has  wide  and  ahnost  unlimited 
power  to  bind  his  ccwnpany,  excepting  in  the  rare  case  where  the 
assured  could  be  shown  to  have  knowledge  of  some  limitation 
upon  the  agent's  general  powers. 

Two  other  ways  of  creating  the  relation  of  agency  are  by 
estoppel  and  by  ratification.  If  we  were  to  speak  more  precisely  we 
would  say  that  estoppel  and  ratification  do  not  create  agency  but 
merely  create  the  same  obligations  and  liabilities  as  if  there  had 

(8)  It  was  said  in  LIGHTBODY  v.  NO.  AM.  INS.  CO.,  23  Wend.  18,  "Although 
he  (the  agent)  must  answer  to  his  principals  for  departing  from  their  private 
instructions,  he  dcariy  bomid  Hmn  so  far  as  third  persons  deafittg  witii  him  in 

good  faith  are  concerned." 

(9)  In  RUGGLES  v.  AM.  CENT.  INS.  CO.  (1889)  U4,  N.  Y.  415.  an  agent  was 
authorized  to  write  policies  but  was  instructed  not  to  bind  any  Special  Risks— 
HELD:  The  agent  could  and  did  bind  the  company  on  plaintiff's  special  risk, 
the  plaintiff  having  no  knowledge  of  the  restrictive  instructions.  See  also 
WALSH  T.  HAimPORD  FIRE  INS.  CO.,  »  N.  Y.  171 


been  a  real  agen^.  An  example  or  two  will  show  what  I  mean. 
Suppose  John  Smith  of  Syracuse  had  been  your  agent,  but  owing 

to  the  high  cost  of  living  and  an  expensive  family  he  has  gotten  so 
far  behind  with  his  balances  that  you  terminate  the  agency. 
Ordinarily  you  do  not  advertise  the  fact  in  the  local  papers^  and 
perhaps  you  do  not  take  down  ^is  signs.  Mr.  Assured  comes 
along  and  still  sees  your  sign  in  the  agent's  office  and  so  tells 
the  agent  to  renew  an  expiring  policy  in  your  company.  The 
agent  agrees,  and  receives  the  pronium,  and  perhaps  evoi  writes 
up  tile  policy  on  s<Hne  old  f<mn  that  fae  did  not  return  to  tiie 
company.  Of  course,  I  understand  perfectly  that  the  companies 
always  try  to  avoid  this  sort  of  thing  by  taking  up  the  supplies 
and  by  taking  back  their  signs  and  certificates  of  authority*  But 
I  know  also  that  tiie  companies  do  not  always  fully  swxeed  in 
tWs  effort.  In  any  such  case  it  would  be  manifestly  unfair  to 
allow  the  company  to  sit  back  and  say  that  man  was  not  their 
agent  when  he  wrote  the  policy.  The  company  throu£^  dedgn 
or  n^e^  permitted  hkn  to  h<M  himsdf  out  as  its  agent,  amd 
the  assured  relied  upon  his  apparent  authority.  He  was  not  the 
agent  of  the  company  in  writing  that  policy,  but  the  company 
will  be  bound  by  his  acts  because  he  was  permitted  to  act  as 
though  he  were  duly  authorized  in  that  r^;ard.  Such  is  an 
example  what  we  know  as  agency  by  estoppel. 

Now  suppose  this  discharged  agent  sends  in  to  the  company 
a  line  that  is  quite  attractive  and  the  company  in  its  eagerness 
for  business  accepts  the  line  Bnd  the  premium  ^t  goes  with  it. 
In  that  case  the  s^ient  has  no  authority  to  accept  the  business, 
but  the  company  by  confirming  his  action  and  receiving  the 
premium  thereby  ratifies  his  act  and  becomes  bound  by  it  Still 
he  was  not  the  agait  of  the  n^ompany,  biA  the  compmy  becomes 
obligated  by  its  ratification  to  the  same  extent  and  in  ^e  same 
manner  as  if  he  had  been  acting  under  an  original  authority. 

However  the  agency  may  arise,  whether  by  direct  under- 
standiqg  between  tiie  company  and  agent,  or  by  estoppel,  or  by 
ratification,  the  result  is  the  same,  namely:  that  the  company  is 
bound  by  the  acts  of  the  agent  that  are  done  within  the  scope 
of  his  authority  or  within  its  apparent  scope.  Thus  it  becomes 
evidrat  that  the  companies  are  to  a  very  remarkable  dtgret  at 
the  mercy  of  Aeir  tocal  agents,  and  thdr  adjusters  and  their 
other  representative.  The  local  agent  may  say  to  the  assured 
your  chattel  mortgages,  or  your  barrels  of  gasoline  will  not  make 
any  difference  Witii  your  insurance.  The  adjuster  can  readily 
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say  never  mind  about  a  proof  of  loss,  I  see  what  you  have  and 
.  I  will  tell  the  comi>any's  loss  defMirtment  all  abcmt  it  It  was 

tmdoubtedly  for  the  purpose  of  avoiding  the  innumerable  difficul- 
ties in  which  the  agents  may  involve  the  companies,  that  the 
framers  of  the  New  York  Standard  Fom  Policy  inserted  the 
two  clauses  as  to  agency.  They  were  not  new  ideas  but  were 
found  in  similar,  if  not  an  identical,  form  in  other  policies  that 
were  then  in  use. 

The  first  of  these  clauses  was  that  "in  any  matter  relating 
to  this  insurance  no  person  unless  duly  authorized  in  writing 
shall  be  deemed  an  agent  of  this  company."  It  is  hard  for  us  to 
see  exactly  what  the  framers  of  the  policy  had  in  mind  when 
they  used  that  clause.  They  must  have  known  perfectly  well 
that  there  are  constantly  a  great  number  of  i^ients  of  die  in^r- 
ance  companies  who  have  no  written  authority.  Recently  I  had 
occasion  to  sue  a  local  agent  for  an  over-due  balance.  When  I 
came  to  prove  the  zgmcy  in  court  I  found  that  by  peculiar  diance 
no  written  commission  had  ever  been  issued  to  him.  He  had 
been  acting  as  agent  for  the  company,  and  had  done  a  large 
volume  of  business  for  them  for  something  like  eight  years  or 
more.  Unquesticmably  he  had  been  the  company's  agent,  and  he 
had  issued  and  signed  thousands  of  pdides  oxitaining  this  cbuise 
that  no  one  should  be  deemed  an  agent  of  the  company  unless 
authorized  in  writing.  And  manifectly  it  would  be  grossly  un- 
fair and  impossible  for  the  company  to  deny  liability  on  any  of 
tiiose  pdides  on  the  ground  that  tlK  s^cnt  who  wrote  them  had 
no  written  certificate  of  authority.  ^  If  this  dause  were  held 
to  be  strictly  binding  as  between  the  insured  and  the  company, 
we  could  deny  liability  under  every  policy  written  by  that  agent, 
sinq>ly  and  sotely  because  he  never  recdved  a  written  auttmriza- 
tion  to  represent  the  company.  If  that  clause  could  be  invoked 
literally,  the  companies  might  do  well  to  appoint  every  agent  orally 
and  then  they  could  recognize  his  authority  in  all  honest  and 
unobjecttooable  losses^  and  deny  his  autlwrity  in  the  fraudident 
cases.  <H> 

This  clause  and  similar  clauses  have  come  before  the  courts 
on  numerous  occasions  and  it  has  been  hdd  always  that  a  man 
is     is  not  an  agent  wtdiout  r^|ard  to  any  dauses  or  provisions 

am  See  McELROY       BRITISH  AMERICAN  ASSN.  CO.  (18»)  94  Fed.  m. 

03)  Elliott  on  Insurance  at  page  199  says:  "Any  other  rule  would  permit  an  insur- 
ance company  to  relieve  itself  from  all  responsibility  for  the  mistakes  or  ml^ 
conduct  of  ^^J^sents,  by  the  simple  devtot       sending  them  out  without 


» 


stat^  in  tbe  contract.  Thus  if  you  have  had  a  Mn  Smith 
as  your  local  agent  in  Syracuse  for  the  past  ten  years,  you  can- 
not unmake  or  disaffirm  such  agency  merely  by  a  clause  in  the 
policies  which  he  writes  as  your  agent.  If  it  is  true  that  Mr. 
Smith  is  yimr  agent,  it  does  not  become  tmtrue  merely  by  the 
inserticm  of  a  dause  to  the  contrary  in  the  pdides.  l%is  saune 
idea  is  expressed  by  one  high  auAority  on  insurance  law  where 
he  says  in  effect  that  these  provisions  in  the  policies  are  binding 
if  not  untrue  — undoubtedly  he  would  agree  that  if  the  clause 
is  untrue  then  it  is  not  of  airjr  effect. 

This  provision  was  probably  put  into  the  policy  primarily 
to  save  the  companies  from  liabilities  for  acts  and  statements  of 
the  brokers.  Many  of  us  have  had  occasion  to  learn  why  so 
many  property  owners  regard  the  bt6ker  as  the  zgeat  for  the 
company.  First  of  all  he  is  paid  by  the  company.  The  rate 
of  premium  is  fixed  by  the  companies  and  the  assured  pays  only 
that  premium  witiiout  giving  any  compensation  to  the  broker  for 
his  wcMrk.  The  assured  very  likdy  does  not  know  wbether  the 
broker  is  a  salaried  man,  or  on  commission,  or  on  both  salary 
and  commission.  But  he  does  know  that  the  broker  lodks  soldy 
to  the  company  for  his  pay. 

Then  too  the  Im'oI^  delivers  the  pdky  and  ooltects  the 
premium.  He  comes  into  the  assured's  place  of  business,  solidts 
the  business,  and  having  obtained  the  line  he  says  to  the  assured, 
''consider  yoursdf  insured  from  this  moment, — I  will  bring  the 
ptAky  as  soon  as  I  can  have  it  written  up.''  A  few  days  latat 
he  brings  around  the  policy  and  collects  the  premium.  If  the 
broker  had  been  a  salaried  solicitor  of  the  insurance  company, 
his  actions  and  his  statements  would  not  have  been  different. 
Moreover,  the  ccMnpany  usually  has  a  nmning  acootmt  wilk  the 
brewer,  giving  him  sixty  or  ninety  days  credit  for  pzymeat  of 
fwremiums,  charging  his  account  with  return  premiums.  They 
have  a  regular  course  of  business  whereby  the  policy  is  handed 
to  the  broker  for  ddiveiy  to  the  assured,  and  the  brdcer  is  ex- 
pected to  collect  the  prraiium  frrai  the  assured  and  then  witiiin 
the  sixty  or  ninety  days  he  is  supposed  to  remit  to  the  company, 


CUD  May  on  Insurance  (4th  Ed.)  Section  144  at  page  286  says:  "It  makes  no 
difference  that  the  policy  declares  the  agent  to  be  the  agent  of  the  assured, 
not  of  the  company.  For  whom  a  person  is  acting  is  a  matter  of  law  on  tiie 
facts  of  every  case.  The  application  precedes  the  policy,  and  to  hold  that  a 
proTiskm  In  tiie  aftcroomiay  policy  tudmown  to  ttie  Msnrcd  at  the  time  of 
application  could  turn  the  msurance  agent  into  his  agent,  when  he  thought 
all  the  time  he  was  dealing  with  him  and  accepting  his  advice  as  agent  of  the 
eompmof,  would  lit  otttnge." 

(It)  Ridhardt  <m  tmmmot  CM  SdL)  iMge  IM. 
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less  commissions  and  subject  to  other  proper  credits  and  allow- 
ances that  may  have  accrued 

When  these  facts  have  been  called  to  fhe  atteotkm  of  the 
courts  they  have  -held  that  under  such  a  course  of  dealing  the 
broker  is  the  agent  of  the  company  at  least  for  the  purpose  of 
delivering  the  policy  and  collecting  the  premium— and  this  has 
been  hdd  regardless  of  the  policy  provi^cms  that  no  <me  is  to  be 
deemed  an  agent  of  the  company  unless  duly  authorized  in 
writing. 

Thus  in  (me  case  that  has  come  to  my  attention  the  c<»npany 
sued  Uie  assured  for  the  premiums  npm  his  pcdides  and  he 
defended  on  the  ground  that  he  had  already  paid  the  premiums 
to  the  broker.  To  this  the  company  replied  that  they  were  not 
bound  by  his  payment  to  the  broker  because  the  broker  was  not 
an  agent  for  the  company.  But  the  court  held  that  as  the  busi- 
ness was  done  the  broker  was  the  agent  for  the  company,  at 
least  for  the  purpose  of  delivering  the  policy  and  collecting  the 
premium.  He  held  no  authority  in  writing  from  the  company 
but  he  was  held  to  be  the  compan/s  agent  in  spite  of  the  policy 
provision  which  we  are  now  considering, 

In  another  case  the  insurance  company  had  endeavored  to 
cancel  a  policy  for  non-payment  of  the  premium.  A  little  later 
a  fire  occurred.  When  the  assured  sued  on  the  policy  the  com- 
pany defended  on  the  ground  that  the  policy  had  been  cancelled 
for  non-payment  of  premiums.  The  assured  replied  that  there 
had  been  no  effective  cancellation  because  there  had  been  no 
return  of  tibe  unearned  premtimfL  She  showed  that  she  had  paid 
the  premium  to  the  brdcer  and  that  the  cancellation  notice  was 
not  accompanied  by  any  tender  of  the  return  premium.  The 
court  held  in  this  case  as  in  the  other  one,  that  the  broker  was 
the  agent  for  the  amq)any  for  the  purpose  of  collecting  the 
premium  so  that  a  payment  to  him  was  in  effect  a  payment  to 
the  company,  and  that  consequently  there  could  be  no  cancellation 
without  a  return  of  the  unearned  premium.  This  was  so  de- 
termined in  ^ite  of  the  fact  that  the  brc^cer  held  no  written 
autiiorizaticm  frcm  tfie  company  and  in  spite  of  fhe  fact  ibat  the 
policy  contained  the  clause  that  no  one  should  be  deemed  an 
agent  of  the  company  unless  authorized  in  writing.  ^^^^ 

The  ground  of  dedsi<m  in  tiiese  cases  is  usually  the  sknple 


a4)  GLOBE  &  RUTGERS  FIRE  INS.  CO.       ROBBINS  &  MYERS  (1900  48 
Miac  €6;  Affirmed  on  MpptaiK  1^  App.  IMr.  M» 

cm  BiNi  T.  SMITH  om)  IS  Afp.  mr.  m. 
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one  that  you  cannot  alter  an  established  fact  merely  by  a  clause 
in  the  policy.  And  that  is  the  correct  ground^  for  if  you  have 
by  word  or  act  authorized  a  man  to  represent  you  as  your  agent 
you  cannot  effectively  deny  that  fact  even  by  a  clause  in  the 
Statutory  form  of  insurance  poUcy.  But  at  least  one  decision 
falls  back  upon  that  frequent  refuge  of  the  wealoninded^^n^atz'^. 
Where  a  court  cannot  tiiink  of  amy  other  grotuid  of  bedding  in 
favor  of  an  assured  and  against  a  company,  they  say  that  the  com- 
pany has  in  some  way  waived  its  defense.  Most  any  act  or  omis- 
sion to  act  can  be  a  waiva*.  If  a  compscay  recdves  and  rcstains  an 
unsworn  and  unsigned  invmtory  of  a  man's  loss  it  may  be  hdd 
to  have  waived  the  service  of  formal  sworn  and  detailed  proof 
of  loss.  ^^^^  If  a  company  puts  into  a  policy  the  ordinary  8o  per 
cent  cotnsuran<^  clause,  it  has  thereby  waived  the  prohibition 
against  other  insurance.  ^  And  so  at  least  erne  court  hdd  tiiat 
this  provision  of  the  policy  that  no  one  be  deemed  the  agent  of 
the  company  unless  authorized  in  writing  could  be  and  was 
waived  by  tibe  company  whaiever  the  company  appointed  an 
zg&it  in  any  other  manner  tiian      writtoi  authorization. 

This  doctrine  of  waiver  has  been  extended  and  developed 
without  much  limit  in  recent  years  as  was  doubtless  pointed  out 
m  the  recent  address  before  you  upon  that  subject.  But  waivers 
murt  have  been  known  to  the  frsuners  of  the  pdiqr  and 
they  tried  to  clear  up  the  difficulty  by  inserting  the  second  clause 
that  I  have  quoted  already  and  which  provides  that  all  waivers 
must  be  in  writing  endorsed  on  the  policy.  But  unfortunately 
tiie  courts  have  hdd  that  tbis  provisi<Hi,  like  all  others,  can  be 
waived,  and  that  it  can  be  waived  orally  or  merely  by  actions 
without  spoken  words.  In  fact  the  law  may  be  stated  broadly 
that  an  insurance  company,  or  an  individual  for  that  matter,  can- 
not by  any  conceivaUe  form  of  conditi(m  or  proviso  give  up  or 
yield  the  right  to  waive  any  ccmdition  of  the  contract  ^  And 


00  See  GLAZER      HOME  INS.  CO.  0919  190  N.  Y.  6. 

07)  POOL  V.  MILWAUKEE  MECHANICS  (1895)  91  Wise.  530;  NESTLER 
GERMANIA  FIRE  (1904)  44  Misc.  (N.  Y.)  97,  affirmed  91  N.  Y,  Supp.  29.  In 
the  latter  cue  it  is  said  that  the  use  of  the  80%  co-insurance  clause  permits 
other  insurance  only  to  the  extent  of  the  80%  therein  mentioned.  This  limitar 
tion  on  the  extent  of  the  waiver  does  not  seem  to  us  proper.  We  believe 
that  the  only  possible  position  both  legally  and  practically  is  either  that  the 
prohibition  against  other  insurance  is  wholly  wuved  or  else  that  it  is  not 
waived  at  alL 

(18)  A  few  very  recent  cases  in  point  aret  NICHOLS  v.  PRUDENTIAL,  170  Mo* 

App.  437;  BANK  OF  ANDERSON  v.  HOME  INS.  CO.  (Cal.  App.  1910)  HI 
Pac.  507;  SOUTHERN  STATES  FIRE  INS.  CO.  v.  VANN  (1915  Fla.)  68  So. 
647;  HOME  INS.  CO.  v.  WILSON  (1915  Arit.)  3.9  S.  W.  688;      L.  ft  a 
GARGILL  am  Ark.)  145  Pac  VZL 

09)  MacGillivnqr  oa  lanaaaoe  page 
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must  be  true.  It  would  be  intolerable  if  the  law  were  to 
say  tiiat  a  contract  once  made  cottld  not  be  voluntarily  modified 
by  coasent  of  both  parties. 

Suppose  you  rent  an  apartment  and  in  the  lease  you  provide 
that  your  landlord  must  do  certain  painting.  Then  you  find  that  the 
paint  is  not  so  necessary  as  you  thought  so  you  teU  the  kuidkMrd 
to  foriget  it»  never  mind  it,  that  you  waive  the  provisicm  as  to 
painting.  You  would  be  indeed  surprised  and  shocked  at  any 
rule  of  law  which  would  step  in  and  say  you  cannot  waive  your 
contract  provision,  and  liaving  contracted  for  painting  you  must 
snfamit  to  at  even  alfhoi^  both  you  and  the  landlord  would 
prefer  to  modify  the  contract  in  this  particular. 

Now  what  is  sensible  as  to  one  condition  is  equally  sensible 
as  to  another.  If  a  company  can  waive  a  gas<^ne  forfeiture,  it 
can  eqially  well  waive  the  provision  that  changes  in  the  contract 
must  be  in  writing  endorsed  on  the  policy.  There  are  a  great 
quantity  of  court  decisions  upon  this  point,  and  they  are  found 
in  nearly  every  State  in  the  Union.  They  all  seem  to  be  agreed 
upon  the  point  of  law  that  the  company  fhrous^  its  duly  author- 
ized agents  may  waive  this  clause  just  as  easily  and  surely  as 
they  can  waive  other  clauses  of  the  policy.  Mr.  George  Richards 
in  his  well  known  and  excellent  work  on  insurance,  takes  up  many 
pages  in  what  might  well  be  treated  as  a  Inief  for  the  insurance 
ccmipanies  in  support  of  a  strict  construction  of  this  clause  of 
the  policy.  He  urges  that  it  is  perfectly  proper  for  the  com- 
panies to  provide  the  manner  of  making  waivers,  namely,  by 
written  endcM-sements  on  the  policies,  and  he  f  eeb  that  die  courts 
should  give  strict  effect  to  such  a  clause.  In  one  decision  dted 
by  Mr.  Richards  it  is  stated  that  the  decisions  are  in  hopeless 
conflict,  some  deciding  that  waivers  must  be  in  writing  and  others 
deciding  exactly  the  other  way.  And  then  i^iain  it  is  said  ^t 
some  decisions  make  a  distincticm  between  those  cases  where  the 
alleged  forfeiture  to  be  waived  had  occurred  before  the  issuance 
of  tile  policy  and  those  in  which  it  occurred  afterwards. 

Personally » I  caimot  see  auqr  conflict  be^een  tiie  cases  in  so 
far  as  diey  lay  down  any  1^1  doctrine.  They  all  agree  that 
this  clause  as  to  the  mode  of  making  waivers  may  itself  be 
waived  by  any  person  who  has  sufficient  authority  for  that  pur- 
pose. With  ^out  pcnnt  of  law  in  mind  th^  examine  the  particu* 
lar  facts  in  each  case  and  then  come  to  a  conclusion  as  to  whether 
the  particular  agent  in  question  had  sufficient  authority  to  make 
(Ml  Sidwds  INI  ItttmiMss  0M  Ed.)  piUM  Mi  smA  cmm  dtad  UwfdbL 
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the  waiver.  Different  agents  will  have  different  degrees  of 
authority  and  that  is  what  gives  rise  to  the  apparent  difference 
hi  the  Gcmclusicms  of  the  courts. 

'  Moreover  tfiis  easy  way  of  getting  rid  of  requirenients  tiiat 
waivers  be  in  writing  is  not  confined  to  fire  insurance  policies. 
The  same  rule  is  seen  in  written  leases.  Every  one  of  you  who 
has  a  lease  on  office  or  home  will  probably  find  a  fine  print 
condition  saying  that  you  cannot  sublet  without  the  written  con- 
sent of  the  landlord.  In  spite  of  this  express  provision  of  Ae 
lease  an  oral  consent  over  the  telephone  is  sufficient  to  permit  a 
subletting.  If  the  landlord  gives  his  consent  orally  it  will  be 
deemed  that  he  has  w»ved  the  requirement  that  the  permissioo 
be  in  writing.  <^ 

To  hold  any  differently  would  be  to  make  the  written  con- 
tract an  instrument  of  oppres^on.  An  example  of  die  way  this 
thtc^  works  out  came  to  my  attention  last  winter.  A  retail 
clothing  merchant  in  Passaic  had  a  fire  which  looked  rather  sus- 
picious. Upon  investigation  I  found  that  the  building  where  his 
store  was  located  had  been  condemned  by  the  Board  of  Health 
and  was  beu^  re-eonstructed  and  re4iuilt  iHecraieaL  Half  of 
the  building  had  been  torn  down  and  partly  re-built  when  the 
fire  came.  The  local  agent  who  wrote  the  policy  passed  the 
place  of  business  several  times  each  day  and  knew  well  all  about 
the  work,  but  he  never  endorsed  any  permit  on  the  polky  and 
he  did  not  make  any  effort  to  cancel  the  policy.  About  a  wedc 
before  the  fire  the  regular  inspector  of  the  company  looked  over 
the  place  and  reported  back  to  the  company  advising  that  assured 
was  Portly  to  move  to  new  store,  and  advising  that  the  risk  be 
continued  uncancelled  so  as  to  hold  die  line  after  the  removal 
to  a  better  building.  I  think  you  will  all  agree  with  me  that  it 
would  have  been  a  gross  injustice  for  any  company  or  any  court 
to  say  tihat  the  insurance  was  forfeited  under  tibose  circumstance 
simply  because  the  company  and  the  assured  boA  thot^[fat  it 
unnecessary  to  endorse  the  policy  with  written  waivers  and  con- 
sents to  the  re-building  operations. 

Sinnlarly  where  the  assured  goes  to  the  local  agent  who 
issued  the  policy  and  tells  him  tfiat  the  premises  are  vaeant  and 
unoccupied  and  the  agent  assures  him  that  the  insurance  is  still 
in  force  and  that  the  company  takes  no  notice  of  the  clause 
against  vacancy.  It  would  not  be  fair  dealing  to  bdd  that  the 


(21)  WEISBROD  T.  DEMBOWSKY.  25  MiK.  (N.  Y.)  486. 
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policy  holder  who  had  relied  upon  such  assurances  of  the  regular 
agait  of  the  company  ^idd  lose  his  insurance  merely  because 
he  and  the  agent  had  not  thought  it  necessary  to  reduce  the  under* 
standing  to  writing  and  attach  it  to  the  policy. 

And  so  we  could  go  through  case  after  case  where  the  insur- 
ance company  tlirough  its  proper  representative  has  by  act  or 
words  waived  additions  without  endorsing  such  waiver  on  the 
policy.  Wherever  that  occurs  it  would  be  grossly  unjust  and 
highly  improper  to  allow  the  company  to  hide  behind  the  fact 
that  the  waiv^  was  not  in  writing  mi  the  policies.  I  feel  no 
hesitancy  in  saying  to  you  that  the  courts  and  juries  are  going 
to  do  justice  in  such  cases  and  are  going  to  refuse  to  give  effect 
to  the  strict  terms  of  the  condition  requiring  waivers  to  be  in 
writing.  They  may  base  tiie  decisions  cm  some  doctrine  of 
waiver  or  may  be  they  will  call  the  legal  theory  by  Ibe  name  of 
estoppel,  or  perhaps  they  will  find  some  new  legal  phraseology  to 
fit  it.  Under  whatever  name  it  goes  the  doctrine  will  amount 
to  this:  that  where  a  man  has  in  fact  and  in  truth  been  appointed 
an  agoit  without  written  authorization,  Hie  courts  will  hold 
that  he  is  such  agent  in  spite  of  any  policy  provision  to  the 
contrary;  and  further,  wherever  the  company  has  in  fact  and  in 
truth  waived  a  def^ise  the  court  will  so  hold  in  spite  of  any 
pdicy  provisions  to  the  ccmtrary.  There  will  still  be  a  question 
of  fact  to  decide  in  each  case — it  will  still  be  necessary  to  decide 
whether  the  company's  representative  did  actually  make  the 
waiver,  and  whether  he  was  clothed  with  sufficient  autlwrity  to 
make  such  a  waiver.  Such  question  of  fact  must  depend  upon 
all  the  surrounding  circumstances  and  each  case  will  be  peculiar 
to  itself.  And  in  determining  such  questions  of  fact  and  weigh- 
ing  the  evidence  we  must  remember  that  as  the  business  is  d<me» 
the  ordinary  local  agait  and  other  representatives  of  the  am- 
panics  are  allowed  the  widest  powers  in  practice  and  as  a  matter 
of  fact  are  constantly  giving  unwritten  waivers  which  the  com- 
panies sanction  or  wink  at  without  objection. 

What  dien  is  our  condusicm  as  to  these  two  agmcy  pro- 
visions in  the  New  York  Standard  Form  Fire  Insurance  Policy  ? 


<n>  Siduu-ds  on  Insurance  (3rd  Ed.)  page  205,  says:  "The  ragular  local  or  com- 
nussioned  agents  of  fire  insurance  companies  are  said  to  be  general  ajrents,  and 
except  as  restrictions  upon  their  authority  are  inserted  in  the  appiication  or 
policy,  or  otherwise  made  known  to  the  insured,  they  are  held  to  have  power 
to  waive  conditions  and  forfeitures,  and  to  estop  the  company,  without  written 
permit.  This  conclusion  is  based  largely  upon  the  extent  of  their  actual  author- 
ity. ^ which  embraces  such^  acts  as  accepting  or  rejecting  proposals,  counter- 
^gning,  delivering,  canceling,  renewing  policies,  giving  written  permits,  and 
fixiag  rates  ei  premitniis." 
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It  simply  amounts  to  this,  that  you  camiot  change  an  unalterable 
fact  by  a  clause  or  ccmdition  put  into  a  writtai  instrument.  ^  If 
the  sky  is  blue  you  cannot  change  its  color  by  saying  in  a  contract 
that  it  shall  not  be  deemed  to  be  blue.  And  likewise  if  you  put 
out  a  local  agent  with  full  authority  to  issue  policies  and  agree 
ttpon  the  terms  of  the  insurance  you  cannot  alter  the  iact  that 
you  have  given  him  such  full  powers  merely  by  denying  it  in  the 
policies  which  he  writes.  As  Mr.  George  Richards  says  in  his 
book,  these  clauses  are  not  illegal  and  are  all  right  if  not  untrue. 
He  might  well  have  added  that  where  &ey  are  untrue  they  are 
of  no  effect  In  thus  practically  nullifying  these  clauses  of  die 
policy  the  courts  and  juries  have  not  applied  any  new  doctrines 
of  law  nor  have  they  discriminated  against  the  insurance  com- 
panies. They  have  applied  the  same  rules  thsU  are  a^qdied  to 
other  contracts  and  have  determined  flie  facts  in  tiie  light  of  die 
evidence  produced  before  them. 

In  closing  this  address  I  wish  to  thank  you  gentlemen  of 
the  Insurant  Sod^  for  giving  me  this  of^rtunity  to  address 
you  upon  these  agency  sections  of  the  policy  whtdi  have  caused 
too  many  misunderstandings,  and  some  most  unnecessary  friction 
between  the  insurance  companies  and  their  policy  holders.  If 
this  address  shall  help,  even  in  tlie  slightest  d^ee,  to  remove  w 
lessen  any  of  tl^se  misunderstandings  and  fricticm  between  com* 
panics  and  policy  holders,  I  shall  feel  well  repaid  for  my  efforts. 

(23)  STERNAMAN  v.  MET.  LIFE  INS.  CO.  (1902)  170  N.  Y.  13,  involved  tlie 
clause  in  a  Life  Insunace  policy  providing  that  the  examining  physician 
should  be  deemed  the  agent  of  the  assured.  In  holding  that  the  physician 
was  in  fact  the  agent  of  the  company  in  spite  of  that  clause,  VANN,  J.  said 
at  page  19:  "The  power  to  contract  is  not  unlimited  while  as  a  general  rule 
there  is  the  utmost  freedom  of  action  in  this  regard,  some  restrictions  are 
placed  upon  the  right  by  legrislation.  by  public  policy  and  by  the  nature  of 
things.  Parties  cannot  make  a  contract  in  violation  of  law  or  of  |)ublic  policy, 
Thejr  cannot  by  agreement  change  the  laws  of  nature,  or  of  logic,  or  create 
relanona  physinl,  le^al,  or  moral,  which  cannot  be  created.  In  omr  words, 
thay  acfioaBDiaah  the  inmnaaihlr  bv  contgact." 


